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SUBJECT:  TAXATION OF JANUARY 2000 ACP PAYMENTS

1.  SOME AVIATORS RECEIVING ACP BONUSES HAVE ASKED IF THE TAX LIABILITY FOR THE FY00 PAYMENTS COULD BE CREDITED TO CY99 OR THIS YEAR'S ANNIVERSARY PAYMENTS DELAYED UNTIL CY01 IN ORDER TO AVOID BEING TAXED ON TWO BONUS PAYMENTS IN THE SAME YEAR.  THE SHORT ANSWER IS NO.  TAX LAW REQUIRES INCOME TO BE TAXED IN THE YEAR IT IS RECEIVED.  HERE'S THE BACKGROUND.

2. ONCE APPROVAL AND APPROPRIATIONS WERE OBTAINED TO IMPLEMENT THE FY2000 ACP PROGRAM, LITTLE TIME REMAINED TO PROCESS FINANCIAL ACTIONS BY THE END OF THE CALENDAR YEAR. ADDITIONALLY, DUE TO Y2K PROTECTION PREPARATIONS AND W-2 PROCESSING, THE DEFENSE FINANCE AND ACCOUNTING SERVICE (DFAS) ACCELERATED PAYMENT PROCESSING FOR END-OF-MONTH IN DECEMBER 1999.  AS A RESULT, FEWER THAN NORMAL OPPORTUNITIES WERE AVAILABLE TO PAY MEMBERS.  THOUGH DFAS PROCESSED THE PAYMENT ACTIONS AS QUICKLY AS POSSIBLE, NOT ALL ACP PAYMENTS WERE DISBURSED IN 1999. THEREFORE, SOME MEMBERS WILL RECEIVE TWO PAYMENTS FOR TAX YEAR 2000.

3. THE ARMED FORCES TAX COUNCIL HAS CONFIRMED THE LAW REQUIRES INCOME TO BE TAXED WHEN IT IS ACTUALLY OR CONSTRUCTIVELY RECEIVED.  INTERNAL REVENUE SERVICE 1999 UNITED STATES MASTER TAX GUIDE, CHAPTER 15, PARAGRAPH 15-15, STATES THAT PAYMENTS RECEIVED IN A GIVEN YEAR ARE REPORTABLE INCOME FOR THAT YEAR.  SO EVEN THOUGH SOME AGREEMENTS WERE SIGNED IN 1999, SINCE PAYMENTS WERE DISBURSED IN JANUARY 2000, THEY ARE REPORTABLE INCOME FOR TAX YEAR 2000.

4.  SOME MEMBERS HAVE ASKED IF THEY CAN DELAY ANNIVERSARY PAYMENTS UNTIL CY01.  BASED ON THE DOCTRINE OF "CONSTRUCTIVE RECEIPT," A TAXPAYER MAY NOT DELIBERATELY TURN HIS BACK ON INCOME AND, THEREBY,MANIPULATE THE PROPER YEAR IN WHICH TO REPORT THE PAYMENT.  INCOME IS "CONSTRUCTIVELY RECEIVED" IN THE TAXABLE YEAR DURING WHICH IT IS CREDITED TO AN INDIVIDUAL'S ACCOUNT, SET APART FOR THE MEMBER, OR OTHERWISE MADE AVAILABLE SO THAT THE INDIVIDUAL MAY DRAW UPON IT AT ANY TIME, OR SO THAT HE/SHE COULD HAVE DRAWN UPON IT DURING THE TAXABLE YEAR IF NOTICE OF INTENTION TO WITHDRAW HAD BEEN GIVEN. SINCE ACP PAYMENTS ARE DUE ON THE AGREEMENT ANNIVERSARY DATE, EVEN IF

INDIVIDUALS DEFERRED RECEIPT OF THEIR NEXT PAYMENT (I.E., DECEMBER 2000 ANNIVERSARY PAYMENT) UNTIL 2001, THEY WOULD STILL BE TAXED ON THE AMOUNT IN CY2000 SINCE THE FUNDS WERE AVAILABLE TO THEM CONSTRUCTIVELY.

5.  TO AVOID DUAL PAYMENTS THE DEPARTMENT OF DEFENSE WOULD HAVE TO RESTRUCTURE THE ACP PROGRAM FOR ALL AVIATORS TO ENSURE NONE RECEIVE A SECOND PAYMENT IN 2000.  HOWEVER, THE SAME PROBLEM WOULD RECUR NEXT YEAR AND EACH SUCCEEDING YEAR CREATING A DISADVANTAGE FOR SOME WHILE TRYING TO HELP OTHERS.  THIS IS NOT A VIABLE SOLUTION NOR IS IT ADVISABLE.

6.  IF YOU HAVE ANY QUESTIONS CONCERNING THE TAX CONSEQUENCES OF THIS MATTER, PLEASE CONTACT YOUR BASE LEGAL ASSISTANCE OFFICE.

7.  THIS IS A JOINT DP AND JA COORDINATED MESSAGE.

